For Managers

Legal Rights and
Responsibilities for
Managers and
Employers

Managing workplace mental health within the law
Employers and Managers have special

Do employees with mental illness have

responsibilities when it comes to mental

special rights?

health and wellbeing in the workplace.
These special responsibilities arise from the
existence of the Australian legal framework
and go beyond legalities to incorporate a
moral responsibility to care for others.
Laws, responsibilities and moral obligations
can be complex and seem conflicting.
Understanding relevant legislation helps
support good decision making, and, when
decisions are made with genuine empathy
and compassion it is most likely that
the right thing can be achieved for both
employer and employees.
Complex questions that can arise in
the workplace:

Could an employee with a mental illness
have a negative impact on the workplace
or other employees?
How do you know if someone is telling
the

truth

about

a

mental

health

condition – could they be faking it?
In general, the law considers employees
with mental illness to have the same rights
and responsibilities as other employees
and in some circumstances, they may have
access to special rights. Employers, in turn
have rights and responsibilities in relation to
employees, or job applicants, who may have
a mental health condition.
Given the prevalence of mental illness

Are employee mental health conditions

in the community and the increasing

the employers’ responsibility?

workplace

Does an applicant or employee have to
tell an employer about a mental illness?

Keep in touch follow us on
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compensation

claims

for

psychological injury it is almost guaranteed
that employers and managers will at some
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time need to address the issue of an
employee with a mental health condition
or psychological injury.
To manage business risk, it is vital that
employers and managers of employees
feel confident that they understand their
responsibilities, have some knowledge of
how to address issues and know where to
look for help when they need it. Managers
do not need to be qualified counsellors or
mental health experts to be able to start
addressing mental health at work and
support employees.
Read Luemo Coping in Difficult Times
Read Luemo Taking Care of Team Mental Health
and Wellbeing During COVID 19

There are six key areas of legislation that
employers and managers need to be aware
of when managing their responsibilities
in relation to employee mental health.

liable in certain circumstances.
In turn all workers, with or without a mental
or physical illness or injury, are obliged
under WHS legislation to
Take reasonable care of their own health

They are:
1

Work health and safety

2

Fair work and industrial relations

3

Unlawful discrimination

4

Privacy

5

Workplace bullying Work Health and Safety

6

Workers compensation

1

exercise due diligence and can be personally

and safety
Take reasonable care that their acts and
omissions do not adversely affect the
health and safety of others
Cooperate with any reasonable instructions
to support workplace health and safety
So, for example, this may mean that
managers and employees should work

Work health and safety

to avoid and prevent role conflict and

legislation

bullying that may lead to or aggravate a

Under Australian workplace

psychological injury.

health and safety laws, employers and their

If the workplace (which includes fellow

managers have a duty to ensure, so far as

workers) causes or aggravates a mental

practicable (ie, reasonable), the health and

health illness or injury, the employer can

safety of their workers while at work – this

be held responsible under the applicable

includes risks to physical health and mental

workplace health and safety laws – just as

health. The basic premise is that mental

the employer is responsible for causing or

health and safety is treated in the same way

aggravating a physical illness or injury. In

as physical health and safety.

extreme cases, criminal prosecution and jail

Under Australian WHS legislation, it can be

can result from breach of WHS duties.

an offence to cause or aggravate a mental

In fact, all people involved in the workplace

health condition. Directors and officers must

have workplace health and safety duties.
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Asking about pre existing mental

Be warned – If an employer avails themselves

health conditions:

of the right to ask such questions, the

Depending on the legislation of each state,

employer must be very clear regarding

an employer may ask a job applicant if
they have any illness or injury that may
preclude them from being able to perform
the inherent tasks of the applied role, or if
they have any illness or injury that may be
aggravated by performing the role .
For

example,

WorkCover

Queensland

states that an employer: “...may request

a prospective worker to disclose all preexisting injuries or medical conditions
existing

during

the

period

of

the

employment process that could reasonably
be expected to be aggravated by performing
their employment related duties”.

the motivation for asking the question
and how the information is to be handled
if the applicant discloses a condition
(physical or mental). For instance, the
Disability Discrimination Act (1992) and
the Privacy Act (1988) relate specifically
to discrimination against mental illness
and the handling of private information
appropriately.

Additionally,

under

Fair

Work legislation, it is not lawful to decline
to employ a person or terminate their
employment on the basis that they
exercised their workplace right to make
a worker’s compensation claim – so if an
employee previously made a claim for

The law does not impose strict obligations

a workplace psychological injury, they

on applicants to disclose this information if

cannot be disadvantaged for exercising

not asked, however, if an applicant provides

their right to make a claim.

false or misleading information, they may
become

ineligible

to

compensation benefits.

receive

workers

Two of the most common mental health
concerns that manifest in the workplace
are anxiety and depression. Note that a
common cause of workplace mental health
injury is bullying and this is specifically
documented in and dealt with under the
workplace health and safety laws. Posttraumatic stress disorder (PTSD) is a less
common but very serious condition that is
often connected to the workplace as a result
of long-term exposure to a stress factor
(such as bullying) or a one-off traumatic
incident such as a workplace accident,
which again will be dealt with under
workplace health and safety legislation.
These conditions are the most prominent
conditions cited in workplace psychological
injury compensation claims.
The workplace health and safety legislation
is a key piece of legislation for managers
to be aware of to ensure they effectively
deal with workplace mental health. Each
state and territory has its own workplace
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health and safety legislation and its own
regulatory

body.

Australia

is

working

toward a national harmonisation of health
and safety legislation; however, current
obligations do vary from state to state so it
is important to review the legislation that
applies to your business in your location. –
check at the end of this article to see which
state-based body applies to your business.

2

Fair work and industrial
relations
An employee with mental
illness has the same rights and

responsibilities as other employees under
the Fair Work Act (2009) and corresponding

Discriminating

state legislation. Terminating a person’s

employee on the terms and conditions

employment because of a mental health

in the offer of employment, such as lower

condition can render the termination

pay or denying access to health benefits.

unfair. Fair work and industrial relations
legislation also protect employees who are
dealing with mental health problems from
unlawful workplace discrimination and
breaches of their related workplace rights.
Any adverse action taken by an employer
against the employee on the basis of his

against

a

prospective

Note – this also means that it is not lawful
to dismiss an employee (or refuse to
employ an applicant) on the basis that
they exercised their workplace right to
make a worker’s compensation claim
because of psychological injury.

or her mental health problem or disability

It is important to also note that the

can be a breach of legislation and subject

employee is responsible for undertaking

to civil penalties, compensation orders and

the inherent requirements of the role for

reinstatement of the employee. According

which they are employed.

to the relevant legislation, (which largely
applies to both private sector and public
sector employees in Australia – state and
federal) adverse action by an employer
includes doing, threatening or organising
any of the following:
Dismissing an employee
Injuring an employee in their employment

3

Unlawful discrimination
Under discrimination laws
throughout Australia (including
the

federal

Disability

Discrimination Act (1992) it is unlawful to
discriminate against or harass a person with
a mental illness (or any other disability) in
work related matters. In the workplace,

Altering an employee’s position to their

employers are responsible for ensuring

detriment

no discrimination or harassment occurs

Discriminating between one employee

toward a worker who is affected with a

and other employees

mental illness (or another disability).

Refusing to employ a prospective employee
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For example, this may include:

Reasonable change to work tasks such

Declining to employ a worker because
they have a mental illness
Excluding an employee with mental
illness from duties that they would
normally undertake as part of their job
Denying a worker training or promotional
opportunities because of a mental illness
Allowing any party, including co-workers,
customers or suppliers to harass or bully
the worker with mental illness

as focussing on one task rather than
switching between tasks, or introducing
job rotation or job transfer
Exemptions

relating

to

the

inherent

requirements of particular jobs are limited
in nature and difficult to satisfy.
Workers who are discriminated against can
potentially win large awards of compensation
for discriminatory actions. Individuals can
also be named as respondents and can
be personally liable for discriminatory acts.

The workplace is also required to make all

Employers will generally be financially

reasonable adjustments to the workplace

responsible for the acts of their employees

to meet the needs of workers with mental

and can generally only escape liability if

illness. This may include but is not limited to:

it can be demonstrated that reasonable

Reasonable

adjustment

of

hours

of

work or allowing reasonable flexibility
arrangements such as adjusting start
and finish times or introducing part time
options

training has been undertaken.

4

Privacy
Under

the

Privacy

Act

1988 (Cth), employers and
managers have an obligation

Reasonable modification of the physical

to ensure that employee mental health

workplace such as moving a desk to a

information is recorded and disclosed only

quiet area

under certain circumstances, and to take
proactive steps to ensure that inappropriate
or inadvertent disclosure of information does
not occur. Employers also need to be aware
of any state or territory legislation that may
be relevant when handling the information.
Breaches of privacy obligations can result in
penalties and compensation orders.
If an employee discloses that they have
a mental illness the information cannot
be disclosed to any other party unless the
employee gives their consent, or in some
special

situations.

For

example,

there

may be some circumstances such as an
immediate threat to the person’s safety
or the safety of others that might require
disclosure of information to emergency
services. Information may also be subject to
disclosure if required by authorities or the
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courts. From an employment perspective,
the employer can only use the information
for the purpose for which it was disclosed
– for example, for leave purposes or
adjusting the employee’s work role to make
allowances for the condition.
An employee is not necessarily obliged
to disclose to an employer if they have,
or previously had, a mental illness, unless
there is a risk such as a risk to health and
safety in the workplace or it is relevant
to whether they can carry out the duties
of the job. It is important that employees
use their judgement and are informed
about their own responsibilities under the
workplace health and safety legislation
relating to care for their own and others
workplace health and safety. This may
mean, for example, that an employee
decides to disclose that they have a mental
illness that could adversely affect their
ability to safely operate machinery.

Only a “worker” can make an application to
the Fair Work Commission but that term is
defined broadly. A “worker” is an individual
who performs work in any capacity, ie
an

employee,

individual

subcontractor,

outworker,

trainee,

experience

work

contractor

or

apprentice,
student

or

volunteer. The term includes an employee

If an employee does disclose a mental

of a corporate contractor or subcontractor

health condition it will be important to

and labour hire workers.

communicate with the employee in an
empathetic

and

compassionate

way.

Disclosure of such information can be a
complicated and stressful time for the
employee, so explaining and reassuring the
employee regarding the handling of their

A worker will be “bullied at work” if an
individual or group of individuals repeatedly
behave unreasonably towards the worker
and the behaviour creates a risk to health
and safety.
Examples of things that can

information will be imperative.

constitute bullying:

5

Workplace bullying
Most

workplaces

Australia
workplace

are

subject

bullying

Verbal abuse and ridicule;
in
to
laws

which give industrial relations

commissions the power to make orders
to “stop” bullying. The purpose of this
avenue is to promote the right to safe and
healthy working conditions by providing a

Threats of dismissal;
Unjustified criticisms or complaints;
Humiliating a person through gestures,
sarcasm, criticism and insults;
Spreading

gossip

or

false,

malicious

rumours about a person;

mechanism to help an individual worker

Sabotaging

resolve a bullying matter quickly and

documents or equipment, not passing on

inexpensively.

messages.
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hiding
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Clearly, bullying conduct can cause or

of their employees and co workers. Failure

aggravate mental health conditions.

to take all reasonable steps to ensure the

Orders that have been made by industrial
commissions include preventing certain
workers from having contact with each other
and requiring employees to undertake anti
bullying training. Managers can be named
as respondents to applications along with
other workers. Reasonable management

continued mental wellbeing of employees
and other workers can result in civil penalties,
compensation orders, stop bullying orders,
increased insurance premiums, remedial
actions directed by government agencies
and

industrial

commissions

and

even

potential

legal

criminal sanctions.

action carried out in a reasonable manner

Quite

is not bullying but employers need to be

repercussions, failing to deal with mental

careful that employees are being managed

health issues can result in a loss of

in a procedurally fair and substantively fair

productivity and internal disruption (as

manner.

well as social media criticism) which can

6

Workers compensation
If an employee has suffered
a

psychological

because

of

the

injury
actions

of their employer or other workers, they
can also apply to their relevant workcover
authority

(eg

WorkCover

Queensland)

apart

from

the

be destructive to an organisation.
It

is

important

that

workplaces

have

appropriate policies and training in place, as
well as an appropriate cultural approach, to
minimise the risks of mental health issues
arising in the workplace. Features of a good
mental health workplace include:

for compensation for the injury that has

The presence of an active management

been suffered as long as the statutory

approach.

requirements are met. Claims can be made

The provision of support to employees

for statutory benefits under the WorkCover

and workers to talk openly about issues.

no fault scheme and in some states claims
may also be made separately for generally

A willingness to improve work processes.

greater compensation if it can be shown

Encouraging respectful behaviour.

that the injury was caused or contributed to

Providing ongoing education about

by the negligence of the employer.

mental health issues.

Employers

are

required

by

workers

compensation legislation to take reasonable
steps to rehabilitate the injured employee
back into the workforce where this is
possible. These obligations can extend over
several years. Workers compensation claims
can run into millions of dollars and mean,
at the very least, greatly increased insurance
premiums for employers.

Conclusion
Employers, managers and even workers
have a wide range of duties and obligations
to ensure the continued mental wellbeing
Keep in touch follow us on
luemo.com.au

Encouraging healthy work habits.
The provision of employee assistance
programs.
A willingness to take timely action.
This article was written with the assistance of Rob
Stevenson, Principal at Australian Workplace Lawyers.
You can contact Rob by email at Rob. Stevenson@
workplace-lawyers.com.au.
The content in this factsheet is intended to provide
general information only in respect of legal obligations
about mental health. It is not intended to be an
exhaustive statement of legal obligations and duties in
this area and does not constitute legal advice. Readers
should obtain specific advice if they have queries about
particular situations.
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